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VEMORANDUM OPI NI O\

Before the Court is the request of the Plaintiff, Sean
Greene (“Greene”), to conduct discovery of one of the Defendants,
Marcafin S. A (“Marcafin”), as to any contacts which Marcafin has
with the United States before this Court decides Marcafin’s
Motion to Dismss for |ack of jurisdiction under Federal Rule of

Cvil Procedure 12(b)(2). W grant G eene’'s request.

' This OQpinion constitutes the findings of fact and
concl usions of law of the Court pursuant to Federal Rul e of
Bankr upt cy Procedure 7052.



. EACTS

In his conplaint, Greene asserts that the Defendants
breached his enpl oynent contract by refusing to provi de severance
paynents and ot her benefits after his enploynent was term nated.
Specifically, G eene asserts that in Novenber, 1997, he entered
into an enpl oynent contract with RCI, one of the Defendants,
pursuant to which Geene was entitled to participate in any stay
bonus program and receive certain other bonuses as |ong as he
remai ned enpl oyed by the conpany. G eene’ s conplaint further
asserts that his enploynent contract was anmended in May, 1999
(“the Anendnent”).2 The Amendment changed the definition of
“conpany” to refer to “enployers.” Geene asserts, that as a
result of the Amendnment, G eene becane an enpl oyee of each of the
Def endant s, including Marcafin.

After the Debtors filed for bankruptcy relief, the Debtors
entered into an asset purchase agreenent with DPC Acquisition
Corp. (“DPC") by which DPC purchased assets of the estate

including, inter alia, Marcafin. Pursuant to the purchase

agreenent, DPC agreed to assune and pay all liabilities or
obligations of any entity which it had purchased.
Greene asserts that, shortly before the closing on the asset

pur chase agreenent, he was term nated effective July 30, 1999.

2 A copy of the original Enploynment Agreenent and the
Amendnent are attached to the Conplaint as exhibits.
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G een further asserts that he has not received the benefits to
which he is entitled under the Enpl oynent Agreenent.

In response to the conplaint, Marcafin filed a notion to
dism ss for |ack of personal jurisdiction pursuant to Rule
12(b)(2). Marcafin’s notion, and the affidavit of Marc Al bert
attached thereto, assert that Marcafin had “absolutely no contact
with [the United States]” and therefore has done nothing to avai
itself of the benefits and protections of United States |aw.
Specifically, Marcafin asserts that it is a Swiss corporation
which is wholly owned by a Dutch conpany with no active sales,
manuf acturing, or business operations in the United States.

Rat her, Marcafin asserts it is a holding conpany which exists
solely to own foreign-registered tradenmarks. It asserts it owns
no property in the United States, even a post office box.
Additionally, Marcafin asserts that it was not a sighatory to the
Enpl oynment Agreenent (or the Amendnent) and none of the
signatories to those Agreenents had authority to sign on its
behal f. Therefore, Marcafin asserts it is not subject to personal
jurisdiction of this Court.

At a scheduling conference held on Novenber 15, 2000, G eene
requested di scovery on Marcafin's notion to dismss, limted to
the issue of Marcafin's personal jurisdiction. Marcafin objected
to this request. At a hearing held on Novenber 27, 2000, we

permtted the parties to brief the issue.



1. DI SCUSSI ON

In his brief, Greene asserts that he is entitled to
di scovery prior to responding to Marcafin’s notion to dismss
because a plaintiff is generally entitled to conduct discovery

relevant to jurisdictional issues. Renner v. Lanard Toys

Limted, 33 F.3d 277 (3d Cir. 1994).

In Renner, the plaintiffs brought a product liability suit
agai nst the defendant, a foreign conpany, which had manufactured
a toy that allegedly injured one of the plaintiffs. After the
plaintiffs filed their conplaint, the defendant filed a notion to
dismss for |ack of personal jurisdiction.

In support of its notion, the defendant submtted an
affidavit in which it asserted that: (1) it did not manufacture
or sell the product in Pennsylvania, (2) it did not own any real
estate or other assets in Pennsylvania, and (3) it did not have
any enpl oyees in Pennsylvania. The defendant asserted that it
had sold the product to independent distributors outside the
United States and had no way of know ng or controlling where
those distributors marketed its product. The plaintiffs’ only
evi dence of personal jurisdiction over the defendant were two
affidavits which asserted that the defendant’s product was sold
in at least three stores and two “test reports” of whether its
products conplied with the safety specifications of one of the

Pennsyl vani a stores.



As a result of those subm ssions, the district court granted
the defendant’s notion to dismss, finding that there was no
evi dence that the defendant had purposefully availed itself of
Pennsylvania s jurisdiction. The Third Circuit vacated the
District Court’s order dism ssing the case for |ack of personal
jurisdiction because the plaintiffs were not permtted to take
di scovery regarding personal jurisdiction. 1d. at 284.

Since the Renner decision, a nunber of courts in this
District have considered a party’s right to take discovery on the

limted i ssue of personal jurisdiction. See e.q., Sandvik AB v.

Advant Int’l Corp., 83 F. Supp.2d 442 (D. Del. 1999); Hueblein

Inc. v. Walker, (Joint Stock Society Trade House of Descendants of

Peter Smrnoff), 936 F. Supp. 177 (D. Del. 1996); Hansen v.

Neunueller, 163 F.R D. 471 (D. Del. 1995). The rule which has
energed is that a plaintiff is entitled to discovery limted to
jurisdictional issues where he has net a threshold of

frivolousness in alleging personal jurisdiction. See Sandvik, 83

F. Supp.2d. at 447; Joint Stock, 936 F. Supp. at 192.

Marcafin is correct that G eene bears the ultinate burden of
proving that Marcafin is subject to personal jurisdiction. See

Time Share Vacation Cub v. Atlantic Resorts, Ltd., 735 F.2d 61

65 (3d Cir. 1984). However, G eene nust neet that burden only
after he has had the opportunity to take discovery. Discovery

regarding jurisdiction is permtted because “w thout discovery, a



plaintiff may not be able to ascertain the extent of the
defendant’s contacts with the foruni especially where, as here,
the defendant is a corporation. Hansen, 163 F.R D. at 473-474.

Turning to the facts of the case, we find that G eene’s
al l egations are not frivolous. In his conplaint, Geene asserts
that the signatory to the Enpl oynent Agreenent, Becker, had
authority to bind Marcafin to enploy G eene. |If that is correct,
Marcafin had an agent in the United States and, therefore, had
mnimal contacts with this jurisdiction. Geene’ s allegations,
coupled with the docunents attached to the conplaint, neet the
m ninmal standard to permt Geene to take discovery regarding the
personal jurisdiction of Mrcafin.

We make no decision at this point whether those assertions
woul d adequately neet the burden of proof which Geene will be
required to satisfy after discovery has been conpl eted. However,
the conplaint, and the evidence attached thereto, satisfies the

| ow t hreshold for permtting discovery.

[11. CONCLUSI ON

For the reasons stated above, we find that G eene is
entitled to discovery on the issue of whether Marcafin has
m ni mal contacts which would subject it to this Court’s

jurisdiction.



An appropriate order is attached.

BY THE COURT:

Dat ed: Decenber 14, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge
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ORDER

AND NOW this 14TH day of DECEMBER, 2000, upon consideration
of the Plaintiff’s Mdtion for authority to conduct discovery on
Marcafin’s Motion to Dismss for Lack of Personal Jurisdiction,
for the reasons set forth in the acconpanying Opinion, it is
her eby

ORDERED t hat the Mdtion is GRANTED;, and it is further

ORDERED t hat such di scovery shall be conpleted on or before
February 15, 2001, and that the Plaintiff’s answer to Marcafin’'s
Motion to Dismss shall be filed on or before March 1, 2001.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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